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Contrary to radical postmodern approaches, there are limits to the repre-

sentations of the past. Even if one subscribes to the trend which sends the 

traditional distinctions between facts and values, description and interpre-

tation, to the junkyard of historiography, several rather lively “reality 

checks” ought to be taken into account, both within the craft and outside 

it. However, one might embrace the postmodern argumentation insofar as 

it indicates the fuzziness of the distinction between scholarly and unschol-

arly historical interpretations. It might even seem that apart from risking 

the collective rage of fellow historians, or breaking certain rules of formal 

logic and elementary physics, not much remains to differentiate between 

advancing a preposterous argument and suggesting a bold historiographi-

cal hypothesis. In the light of those epistemological uncertainties, the pro-

posed subtopic, focusing on the “border between legitimate reexamination 

of historical narratives and attempts to rewrite history in a politically mo-

tivated way that downgrades or denies essential historical facts,” stands 

out as an interesting but by no means easily approachable problem. 

Indeed, how does one cross the limit? By borrowing and adjusting the 

title from the famous conference on the Holocaust in history, organized in 

1990 by UCLA under the disturbing name “Probing the Limits of Repre-

sentation,” this paper carries the gist of that gathering into the legal realm, 

in an attempt to examine the involvement of the courts in distinguishing 

between legitimate and illegitimate historiographical interpretations.
1

 The 

paper analyzes the ways in which various legal proceedings are influenc-

ing the demarcation between revisionism (reexamination of views on the 

past) and “revisionism” (denying the mass crimes of the 20th century). 

The workshop on revision of Central European history lends itself very 

well to such scrutiny, as Holocaust denial stands out as both the most ma-

lignant and the most persistent tendency among the “revisionist” projects. 

The attempts to revise this part of Central European history have attracted 

considerable legal attention and brought the heavy hand of the law into an 
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18 PAST IN THE MAKING 

issue whose sensitivity challenges the traditional notions of value-free 

historical scholarship. In order to contribute to the understanding of such a 

development, this paper revisits the inherent connection between histori-

cal revision and the law. The emergence of revisionism through criticism 

of the Versailles treaty is examined, as well as legitimate and less legiti-

mate forms of revisions of the Nuremberg and other Second World War-

related trials. The paper further sketches the variety of legal reactions to 

certain revisionist attempts, arguing that this activity has significantly 

contributed to shaping the border between revisionism and “revisionism.” 

The dynamics of this demarcation are scrutinized in different legal con-

texts typical of various national jurisdictions. The impact of this court-

room activity on historiography is illustrated, and some possible avenues 

are indicated for coping with this process, through which the edges of 

credible academic discourse are cut, for better or for worse. 

 

 

1. HISTORICAL REVISION BETWEEN NONCONFORMISM AND DENIAL 

 

Ambiguities surround the term revisionism, loaded with meanings, denot-

ing both legitimate reassessment of the past and illegitimate manipulation 

of it. Setting the terminology straight by differentiating between revision-

ism (provocative, controversial nonconformist questioning of entrenched 

beliefs) and “revisionism” (denial of crimes, distortion of the truth apolo-

getic of extreme policies) would seem sensible, but it is a surprisingly 

slippery task.
2

 The border between the two is in fact unstable, and power-

ful instruments outside academia often tip the balance, the primary exam-

ple being the law; across the world a number of self-proclaimed revision-

ists are caught up in the webs of legal proceedings. Some of them are in 

jail. Freedom for Europe’s Prisoners of Conscience!, demands Mark We-

ber, head of the USA-based revisionist Institute for Historical Review, 

commenting on the imprisonment of some of the leading figures of con-

temporary revisionism, such as Ernst Zündel, David Irving and Germar 

Rudolf, claiming that they are victims of suppression of the freedom of 

academic expression.
3

 However, there is more to it. More than simple 

victims of crime of thought, revisionists operate, and have always oper-

ated, at a sensitive junction between history and law. The current wave of 

their legal predicaments might be seen as one stage in the long-lasting, 

structurally-entangled relationship between revisionism and the law, cen-

tral to the understanding of both legitimate and illegitimate revisionist 

undertakings. 
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  From Revisionism to “Revisionism” 19 

How did this connection emerge? To begin with, revisionists (legiti-

mate as well as illegitimate) need to have something to revise. Any sub-

ject of their revision is more than just a conventional scholarly interpreta-

tion of the past. They challenge something bigger—the “official” truth, a 

paradigm sanctioned by political authorities, guarded by legal decisions 

and maintained by the majority of allegedly opportunistic academics. This 

dynamic is typical of revisionist discourse and makes it easy to differenti-

ate between a regular scholarly debate, conducted in the form of an in-

formed dialogue between academics, and a politically saturated exchange. 

High-profile legal proceedings and landmark courtroom decisions, as 

examples of a legally imposed truth, are thus prone to becoming a starting 

point of their revision. The term was in fact used for the first time to de-

scribe intellectuals who were fighting for the revision of the Dreyfus case. 

It also entered historiography in a similar context, as it was initially used 

to describe the activities of a number of interwar historians (Sidney Fay, 

Harry Elmer Barnes, Charles Beard, Alfred von Wegerer, Pierre Renou-

vin…) challenging the famous Article 231 of the Versailles Treaty.
4

 Ac-

cording to this and related parts of the Versailles Treaty, Germany was 

solely responsible for the outbreak of the war, and revisionist historians 

attempted to show that this decision rested on a highly selective and mis-

guided historical interpretation. To counter it, they launched a scholarly 

debate (known as Kriegsschuldfrage—the Question of War Guilt) which 

is in fact still open and remains a valid subject for research.
5

 Nonconform-

ism towards governmental narratives and suspicion towards propaganda 

were typical features of early revisionism. 

Structurally similar, albeit manifestly very different developments oc-

curred in the aftermath of the Second World War, whose juridical follow-

up was much more thorough and took on various forms of legal and extra-

legal retribution.
6

 The criminalization of Nazi Germany, and its allies and 

collaborators, resulted in a number of proceedings, in the course of which 

more and more factual knowledge was gathered about the atrocious as-

pects of Neuordnung Europas. Following defeat on an unprecedented 

scale, the Third Reich was dismantled, its archives seized and utilized to 

furnish evidence for the trials to come. In the midst of this frenzied activ-

ity stands the Trial of Major War Criminals before the International Mili-

tary Tribunal in Nuremberg (20 November 1945–1 October 1946). The 

protagonists of the great trial had no doubts about the historical impor-

tance of their work. “We cannot here make history over again. But we can 

see that it is written true,” concluded Telford Taylor, one of the prosecu-

tors.
7

 His colleague, Robert Kempner, dubbed the proceedings the “great-
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20 PAST IN THE MAKING 

est historical seminar ever held.”
8

 Nuremberg stands for the quintessential 

attempt at what might be called juridical memory making, namely the 

attempt to influence collective memory via high-profile proceedings in 

which law, politics, memory and history intertwine in a memorable public 

event, producing a particular outlook on the past. 

As the years went by, it became clear that Nuremberg had left an am-

biguous legacy. On the one hand, it was hailed as a new beginning for 

international criminal justice. Not only did it inspire subsequent proceed-

ings against Nazi war criminals, but it has certainly assisted the creation 

of the ad hoc International Criminal Tribunals for Yugoslavia and 

Rwanda, and ultimately, the emergence of the International Criminal 

Court. On the other hand, being the first of its kind, conducted in the haste 

of an immediate postwar context, the proceedings at Nuremberg created a 

number of questionable precedents in international criminal law. Proce-

dural faults were legion, and easy targets for barrages of political, legal 

and historical criticism. Skeptical voices labeled it an exercise in victors’ 

justice, and yet another imposition of the official truth. Various aspects of 

the proceedings were scrutinized and directly or indirectly criticized by 

reputed legal scholars, political scientists and historians. As early as 1961, 

A. J. P. Taylor provoked lively debate with his Origins of the Second 

World War. His interpretation of the causes of the war was very remote 

from the framework offered by the Nuremberg Judgment, and was boldly 

subtitled A Revisionist View.
9

 Many serious studies of the Nuremberg 

proceedings since then have maintained a critical edge towards what Mark 

Osiel recently named called “Nuremberg’s conspiratorial outlook on his-

tory.” Michael Marrus concurs that “as most of the historians would 

agree… this interpretation has not withstood the research of a subsequent 

generation of scholars.”
10

 Nuremberg is indeed a topic on which reason-

able, well-informed people have many doubts. 

Fishing in this murky water was bliss for the newly emerging, signifi-

cantly different brand of revisionism. It is no wonder that most researchers 

into the history of Holocaust denial usually single out Maurice Bardéche’s 

book Nuremberg or the Promised Land (1947) as its point of departure.
11

 

Without the benefit of much scholarly argumentation, but with a very 

clear political agenda, authors like Bardéche set out to undermine the im-

pact of the postwar trials and revise their findings. Criticizing Nuremberg 

alongside well-reputed scholars gave the new revisionism badly needed 

legitimacy. However, unlike benevolent critiques, they were using selec-

tive, guided attacks in order to exculpate the Nazi policies that were bur-

ied in the Nuremberg trials. Shielded to some extent by the Cold War-
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  From Revisionism to “Revisionism” 21 

generated equation of the crimes of Communism with those of National 

Socialism, they produced many frighteningly successful distortions of 

otherwise convincing arguments. The participation of Soviet representa-

tives in the Nuremberg proceedings prompted the revisionists to claim that 

the trial was not only victors’ justice, but not justice at all. The inability of 

the Nuremberg prosecutors to establish the exact number of murdered 

Jews was misused for repeated reductions of the death toll. The non-

existence of the written order signed by Hitler regarding the Final Solu-

tion of the Jewish question was evoked as an argument ex silentio that he 

knew little or nothing about the death camps.
12

 The attack on the Nurem-

berg and related trials lay at the heart of what Pierre Vidal-Naquet labeled 

“an assassination of memory” and Deborah Lipstadt calls a “growing as-

sault on truth and memory.”
13

 

The new revisionists consciously promoted themselves as inheritors of 

interwar revisionism. The presentation of the Institute for Historical Re-

view states: “Devoted to truth and accuracy in history, the IHR continues 

the tradition of historical revisionism pioneered by distinguished histori-

ans such as Harry Elmer Barnes, A. J. P. Taylor, Charles Tansill, Paul 

Rassinier and William H. Chamberlin.”
14

 However, the differences were 

striking. Unlike the interwar debate on the question of German guilt, 

which did advance factual knowledge on the outbreak of the First World 

War, and did contribute to a wider understanding of causality in history, 

the new revisionism had far less to offer. Whereas the interwar revisionist 

historians were questioning the dictum of a peace treaty, which was a 

political imposition in a legal document, postwar revisionists were attack-

ing the core of postwar legal proceedings. Whereas most other scholars 

concentrated on criticizing the concept of crime of conspiracy and crimes 

against peace as defined at Nuremberg, new revisionists extended this 

skepticism to investigations into crimes against humanity and war crimes, 

casting doubts on their findings. Academic nonconformism in the spirit of 

“speaking the truth to power” was transformed into an outright denial of 

human suffering. Suspiciously, among the ranks of the new revisionists 

one could seldom find reputable professional historians; instead, maver-

icks of different brands took over the floor. Nevertheless, in the light of 

the deepening crisis of historical scholarship shaken by relativism, 

strengthened by the so-called “Hitler’s wave” of the early 1970s, they 

gained significant visibility. Initially the work of several marginalized 

individuals, their approach developed in the course of the 1970s into a 

recognizable standpoint on the margins of this extremely controversial 

and sensitive field. 
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22 PAST IN THE MAKING 

2. THE LONG HAND OF THE STATE: DEFINING “REVISIONISTS” 

 

Ironically, it was precisely the limited success of the new revisionists of 

the late 1970s and 1980s which put in motion a set of legal mechanisms 

against them, and has assigned to them the derogatory label of “revision-

ists.” In fact the authors of revisionist literature regularly come into colli-

sion with the law. Maurice Bardéche himself was sentenced to a year in 

prison, although he never went to jail. However, with growing global sen-

sitivity towards the crimes of the Second World War, enhanced through 

the second generation of Holocaust related trials (The Ulm trial, the 

Eichmann trial, the Frankfurt-Auschwitz trial and so on), new sentiments 

were powerfully augmented by controversies like the one over President 

Reagan’s visit to the Bitburg cemetery, and the tables have turned against 

the revisionists. The shaken social consensus started calling for the legal 

protection of public memory, and there were tools available. Contrary to 

popular belief, freedom of speech in the public sphere is far from unlim-

ited in functioning democracies. Many aspects of expression are, in one 

way or another, suppressed in public life. Certain ways of addressing the 

past are also illegal in a number of countries. This is particularly the case 

with the denial of mass atrocities, above all with Holocaust denial. A 

number of countries have criminalized Holocaust denial or other ways of 

contesting the existence of crimes against humanity. Expressed in formu-

lations which differ significantly, Holocaust denial constitutes a crime in 

Austria, Belgium, the Czech Republic, France, Germany, Lithuania, Po-

land, Portugal, Romania, Slovakia, Spain, Switzerland and Israel. Where 

direct criminalization was absent, as in the United Kingdom, Canada, the 

United States and elsewhere, legislation concerning hate-speech and in-

citement to racial hatred also paved the way for a new wave of Second 

World War related trials, concerned with the aberrant memory or inade-

quate representation of those events. 

However, the vigor with which these mechanisms are applied varies 

from jurisdiction to jurisdiction. Germany has a long tradition of legally 

combating revisionism, which might be seen as an insistence on disconti-

nuity between the Federal Republic and the Third Reich, as well as the 

determination never again to allow the judicial system to become the mere 

bystander of a prospective Machtergreifung. Hence, such proceedings 

have become a matter of routine under article 185 of the Penal Code, 

which punishes behavior violating the honor of the complainant or under 

article 130 (3), which explicitly prohibits incitement to racial hatred. In 

addition, from the Zionist Swindle case (1977) onwards, the denial and 
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  From Revisionism to “Revisionism” 23 

minimization of the number of Jewish victims of the Nazi regime specifi-

cally constitutes a crime. In 1985, the law colloquially called Gesetz 

gegen die “Auschwitz-Lüge” (Law against the “Auschwitz Lie”) was 

passed and has been upheld in trials like the Deckert case, in which the 

leader of the National Democratic Party, Günther Deckert, was found 

guilty of incitement to racial hatred and the Holocaust Denial case in 

which the German Supreme Court ruled, after a neo-Nazi rally, that the 

right to freedom of speech does not protect Holocaust deniers.
15

 

Similar historical experience probably guided Austria in the same di-

rection, with a zeal which shows no signs of withering six decades after 

the Second World War. On 20 February 2006, David Irving, a British self-

styled revisionist historian, was sentenced to three years in prison for 

Holocaust denial, under Austria’s 1947 law prohibiting the “public denial, 

belittling or justification of National Socialist crimes.”
16

 The law under 

which Irving was found guilty dated from 1945, but was severed in 1992 

to combat the revival of the ideology of the NSDAP through explicit 

criminalization of the denial and minimization of National Socialist 

crimes. In the reasoning of the court, this is exactly what Irving was doing 

in the course of lectures he held in Austria in 1989. 

A comparable practice developed somewhat later in France, as Henry 

Rousso labeled it, the “Vichy syndrome” was long dormant.
17

 However, 

as one of the many after-effects of the 1968 rebellion, the issue of ap-

propriate remembrance of the Second World War reappeared, strength-

ened by the burden of more recent instances of crimes committed in the 

course of decolonization. The anti-Jewish policy of the Vichy govern-

ment became an issue of contention in a number of cases, beginning 

with the trial of Klaus Barbie in 1987. Barbie’s skilled lawyer, Jacques 

Verges, based his defense on stretching the notion of crimes against 

humanity to the conduct of the French authorities in Indochina and Al-

geria, and in effect suggested a powerful alternative reading of the re-

cent history of France.
18

 In a subsequent wave of moral-revisiting of 

French history, the high profile of revisionists became an embarrassment 

to France, leading to a legislative reaction—in 1990 Parliament passed 

the so-called Gayssot law, which was furthering the 1972 Holocaust 

denial law and criminalized the contestation of crimes against human-

ity.
19

 One of the first defendants under that law was Robert Faurisson, a 

professor of literature at the University of Lyon and the most vocal 

Holocaust denier in France, who unsuccessfully appealed against the 

verdict of the United Nation’s Human Rights Committee. However, the 

Gayssot law does not necessarily concern only mavericks in scholarship, 
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24 PAST IN THE MAKING 

like Faurisson, Vincent Reynouard or Roger Garaudy, but also right-

wing politicians like Jean-Marie Le Pen. 

European countries are generally in the forefront of the criminalization 

of harmful interpretations of the past, which are deemed to be a means of 

spreading hate-speech and inciting racial and ethnic hatred. Their com-

mitment to combating this phenomenon is apparent in a set of initiatives 

started recently by the Council of Europe through the Additional Protocol 

to the Convention on cybercrime, concerning the criminalization of acts of 

a racist and xenophobic nature committed through computer systems. 

Article 6 of this Protocol obliges the signatories to penalize “distributing 

or otherwise making available, through a computer system to the public, 

material which denies, grossly minimizes, approves, or justifies acts con-

stituting genocide or crimes against humanity, as defined by international 

law and recognized as such by final and binding decisions of the Interna-

tional Military Tribunal, established by the London Charter of 8 August 

1945, or of any other international court established by relevant interna-

tional instruments and whose jurisdiction is recognized by that Party.”
20

 

The intention is to regulate this realm as well, for the Internet has become 

one of the main battlefields for deniers and defenders of the memory of 

the Holocaust. 

The involvement of the state in this debate had, and still has, many op-

ponents in very different quarters. Revisionists are naturally very much 

against such laws, but such activities are disapproved of by many liberals 

too. Criticism is strong in countries with a long tradition of the constitu-

tional protection of free speech, and particularly in common law coun-

tries—criminalization of the Holocaust denial has never been discussed 

seriously in the United States, and Great Britain has recently dropped the 

idea of introducing it. The exception in this respect is Canada, where a 

denier, Ernst Zündel, was put on trial. However, even his verdict was 

eventually quashed by the Supreme Court on the basis of protection of 

free speech.
21

 One of the great controversies regarding revisionism was 

sparked off when Noam Chomsky’s essay Some Elementary Comments on 

the Rights of Freedom of Expression prefaced Robert Faurisson’s Mem-

oire en defense. Chomsky’s argument was that, although he does not con-

cur with Faurisson’s thesis, he feels the need to defend his right to express 

it.
22

 Even the most vocal fighters against Holocaust denial, like Deborah 

Lipstadt, have many reservations about such laws: “As an American, I’m 

a staunch believer in free speech. I recognize, however, that the situation 

in Germany is different and that there might be room there for a law 

against Holocaust denial, but there is also a practical aspect to my general 
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  From Revisionism to “Revisionism” 25 

opposition to laws against Holocaust denial. When speech is restricted, it 

becomes ‘forbidden fruit’ and more interesting to people.”
23

 Other tactical 

issues are also at stake. The trials lend the revisionists, as noted by Ernst 

Zündel himself, a million dollars’ worth of publicity, through which they 

can also count on some public sympathy, claiming to be persecuted think-

ers and comparing themselves, as Robert Faurisson did, with Galilei: “Did 

Galileo Galilei have the facts right? Do we, the Revisionists, have the 

facts right? … That is the question.”
24

 

Many public figures who otherwise do not think revisionists have the 

facts right are championing the retraction of such laws and showing con-

cern about the tendency towards restrictive legislation in Europe.
25

 Profes-

sional historians are particularly engaged in working for their revocation. 

A group of 19 historians in France has recently protested against all “his-

toric laws.”
26

 The gist of their argument is captured by Timothy Garton 

Ash, who commented on the French Parliamentary 2005 law on colonial-

ism: “No one can legislate historical truth. In so far as historical truth can 

be established at all, it must be found by unfettered historical research, 

with historians arguing over the evidence and the facts, testing and disput-

ing each other’s claims without fear of prosecution or persecution.”
27

 The 

other way of addressing the legitimacy of a certain interpretation of the 

past is available and advocated as a less harmful alternative. Holocaust 

denial could be sanctioned indirectly, through civil proceedings in which 

individuals or groups file complaints against the alleged offenders on the 

grounds of causing mental harm, or producing and distributing offensive 

publications. A cause célèbre in this respect in the United States was the 
1981 Mermelstein case in which a Holocaust survivor, Mel Mermelstein, 

sued the Institute for Historical Review following their announcement of a 

reward to anyone who could prove that Jews were put to death by gassing 

in Auschwitz.
28

 The Institute lost in a way which constituted a major ju-

ridical defeat for revisionists, for the Californian court admitted the Holo-

caust into evidence as judicial notice, proclaiming it an event so well-

known and indisputable that it need not be proven in court. 

The huge success in the Mermelstein case, which was both preceded 

and followed by similar ventures in both continental and common law, 

indicated that criminal law is not indispensable in combating denial. If 

criminal action aims at delegalizing many facets of revisionism, civil suits 

aim at delegitimizing them, frequently with equal success. “Once some-

one is labeled as a Holocaust denier that person becomes illegitimate, and 

rightly so,” claims Jewish Professor Neil Gordon who recently won a suit 

against his colleague Steven Plaut, who alleged him to be “a fanatic anti-
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26 PAST IN THE MAKING 

Semite.”
29

 This aspect of libel defamation undoubtedly made litigation 

over revisionism develop in rather unexpected directions towards the end 

of the century, and showed that civil cases also have their weaknesses. 

Quarrelling scholars address the court to resolve their claims. This option 

is open to “revisionists” as well as to others, and is particularly utilized in 

their attempt to present themselves as credible revisionists, rather than 

contemptible deniers. Revisionist historian David Irving tried to play this 

card by suing Deborah Lipstadt in 1996 for calling him a Holocaust den-

ier. Mainstream academia has also seen a number of similar initiatives. 

One of the legal after-effects of the Goldhagen debate was a libel threat by 

Daniel Goldhagen against Ruth Betinna Birn, whom he decided to sue 

unless she retracted her devastating review of his book Hitler’s Willing 

Executioners. Writing about the Holocaust and writing about writing 

about the Holocaust, already subject to very different interpretations, have 

become a true intellectual minefield.
30

 

 

 

3. THE COURT SPEAKS: OVER THE EDGE OF THE ACADEMIC DISCOURSE 

 

Many revisionists have been prosecuted, and some of them have gone to 

jail. But does this have an impact on conventional historiography? It de-

pends. Although cases regarding revisionists are sometimes conducted in 

an isolated courtroom context, their ability to influence scholarship should 

not be underestimated, as the following examples show. Whether the 

cases involve criminal or civil suits, there are a number of ways in which 

the proceedings can break out of the courtroom and directly or indirectly 

involve scholars. As the law invades their realm, tensions regarding au-

thority arise. Are the courts in a position to judge history? Can they assess 

the work of historians? How should historians react in such situations? 

Scholars could attract the attention of the public prosecutor or civil claim-

ants for their views and findings, which would not only put them in dan-

ger of punishment, but would put the judges in the strange position of 

rendering judgments over the quality of their historical interpretation, 

producing peculiar text in which legal form transmits the historiographical 

content. 

In 1994, one of the best known American Orientalists, Bernard Lewis, 

stood trial in Paris for an interview in which he cast doubts on the appro-

priateness of the term “genocide” for the 1915 massacre of Armenians in 

the Ottoman Empire, which he referred to as “the Armenian version of 

this event.”
31

 He was indicted under the Gayssot law, but acquitted on the 
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basis of the interpretation of the court, which defined crimes against hu-

manity in accordance with the definition of the London Charter of 1945 

and was hesitant to stretch the notion to prior events. However, Lewis was 

sued in a civil case in three separate suits by the French Forum of Arme-

nian Associations. The French court claimed not to be interested in resolv-

ing either historical issues or historiographical method:  

 
The Court is not called upon to assess or to state whether the massacres of Armenians 

committed from 1915 to 1917 constitute or do not constitute the crime of genocide … 

in fact, as regards historical events, the courts do not have as their mission the duty to 

arbitrate or settle arguments or controversies these events may inspire and to decide 

how a particular episode of national or world history is to be represented or character-

ized… in principle, the historian enjoys, by hypothesis, complete freedom to relate, ac-

cording to his own personal views, the facts, actions and attitudes of persons or groups 

of persons who took part in events the historian has made the subject of his research.
32

 

 
However, in spite of those reservations, in order to assess whether 

Lewis had injured the Armenian community or was simply doing his job, 

legal scrutiny of his scholarly activity was necessary:  

 
Whereas, even if it is in no way established that he pursued a purpose alien to his mis-

sion as a historian, and even if it is not disputable that he may maintain an opinion on 

this question different from those of the petitioning associations, the fact remains that 

it was by concealing elements contrary to his thesis that the defendant was able to as-

sert that there was no “serious proof” of the Armenian genocide; consequently, he 

failed in his duties of objectivity and prudence by expressing himself without qualifi-

cation on such a sensitive subject; and his remarks, which could unfairly revive the 

pain of the Armenian community, are tortious and justify compensation under the 

terms set forth hereafter.
33

  

 
Lewis lost one of the suits, and paid the sum of one franc as compensa-

tion for an offense towards the sentiments of the Armenian community. 

Clearly, the court was both in the position of rendering judgment over the 

appropriateness of his scholarship, and under obligation to do so. 

The other type of interaction between academics was displayed in R. 

vs. Ernst Zündel, a 1985 criminal case in Canada in which a neo-Nazi 

publisher was accused of “spreading false news” after publishing an essay 

entitled Did 6 Million Really Die?
34

 The prosecutor built his case on an 

attempt to prove that Zündel was purposefully spreading false news. He 

was bound to prove that Zündel was aware of the truth—that he knew 

about the Holocaust and maliciously misguided the public. As the judge 

declined to accept the existence of the Holocaust as a judicial notice, it 
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became a necessity to prove that the Holocaust occurred and was to be 

believed in beyond reasonable doubt by an average person. In addition to 

the customary sorts of evidence, such as documents and eyewitness testi-

monies, the prosecution embarked on a less standard venture—bringing 

historians into court as expert witnesses. The expert witness for the prose-

cution was no other than Raul Hilberg, one of the best known Holocaust 

scholars. Zündel’s lawyer, Dag Christi, set out to defend his client by 

relativizing the epistemological value of knowledge about the past. In 

order to convince the jury that “history is only an opinion,” and that there 

are no firm criteria for preferring one opinion over the other, he dismissed 

historical expert testimonies as hearsay, and exposed Hilberg to highly 

abusive cross-examination.
35

 However, he commissioned expert historical 

testimony for his own client from none other than Robert Faurisson. 

Consequently, the trial offered the strange spectacle of a debate be-

tween the experts brought by the defense and those provided by the prose-

cution. The complex case dragged from the first hearing to the Supreme 

Court and back for a retrial. During the retrial, Hilberg’s place was taken 

by another prominent expert on the period, Christopher Browning.
36

 The 

defense also strengthened their ranks, bringing David Irving to the witness 

box. Needless to say, such skirmishes increased the fame of revisionists. 

Eventually, Zündel was found guilty. The case went to appeal and was 

sent for retrial owing to procedural faults. In a retrial, he was found guilty 

again, and this time the verdict was confirmed on appeal, but was eventu-

ally reversed by the Supreme Court on the grounds of protection of free 

speech. The ultimate failure unintentionally delivered the message that the 

Holocaust is a debatable event in scholarship, which did create many 

doubts about the feasibility of the venture. 

However, a case in which the courtroom exposure of historians 

reached a peak, and which combined aspects of both the Lewis and the 

Zündel cases, was David Irving versus Penguin Books Ltd. and Deborah 

Lipstadt. The case was brought on the basis of a writ filed by David Irving 

in 1996, in which he claimed to have been defamed by Deborah Lipstadt, 

an American social scientist. Lipstadt labeled David Irving a Holocaust 

denier in her book Denying the Holocaust. He sued both her and her pub-

lishers, demanding compensation for his damaged reputation, and the trial 

began in 2000. According to British libel law, the burden of proof rests 

with the defendants, who were obliged to prove that the accusation was 

false. This meant that they had to prove that Irving was a Holocaust den-

ier—a complex task. In order to convince the judge that Irving denied the 

Holocaust, the defendant had to show what the Holocaust was, prove that 
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Irving was familiar with the facts regarding the Holocaust, and that he had 

purposefully twisted or ignored crucial facts in order to deny it. As sum-

marized by Irving himself, the defendants had to show “…first, that a 

particular thing happened or existed; second that I was aware of that par-

ticular thing as it happened or existed, at the time that I wrote about it 

from the records then before me; third, that I then willfully manipulated 

the text or mistranslated or distorted it for the purposes that they imply.”
37

 

And that was exactly what the defense intended to do. In addition to the 

submission of an enormous amount of written evidence, one way was to 

call upon expert witnesses. The defense commissioned no less than five 

reports by prominent historians and social scientists (Richard Evans, 

Robert Van Pelt, Christopher Browning, Peter Longerich, Hajo Funke).
38

 

Irving also called upon historians such as John Keegan and Cameroon 

Watt to testify on his behalf. The outcome was “something new: a Holo-

caust trial without victims and without perpetrators… in which history is 

judged, as well as made.”
39

 

Irving was in fact fighting a battle to retain the title of respected, or at 

least relevant, revisionist historian. He objected to being labeled a Holo-

caust denier, claiming that at no time had he denied the mass murder of 

Jews by the Nazis, not resisting however the temptation to use the same 

strategy of globalizing the Holocaust as had been attempted by Verges in 

the Barbie trial—he stated that “the whole of World War II can be defined 

as a Holocaust.”
40

 To counter this, some of the expert reports of the prose-

cution were about the Holocaust; the others were about Irving, and his 

extreme right-wing politics and scholarship. Even more than in the Zündel 

case, historians were debating the appropriateness of an interpretation of 

the past. The quality of Irving’s method was torn to pieces by Professor 

Richard Evans, who subjected Irving’s entire opus to careful scrutiny and 

identified a number of factual errors, distortions, manipulations, and mys-

tifications. He simply denied him the title of historian:  

 

It may seem an absurd semantic dispute to deny the appellation of “historian” to some-

one who has written two dozen books or more about historical subjects. But if we 

mean by historian someone who is concerned to discover the truth about the past, and 

to give as accurate a representation of it as possible, then Irving is not a historian … 

Irving is essentially an ideologue who uses history for his own political purposes; he is 

not primarily concerned with discovering and interpreting what happened in the past, 

he is concerned merely to give a selective and tendentious account of it in order to fur-

ther his own ideological ends in the present. The true historian’s primary concern, 

however, is with the past. That is why, in the end, Irving is not a historian.
41

  

 

Past in the Making : Historical Revisionism in Central Europe After 1989, edited by Michal Kopecek, Central European
         University Press, 2007. ProQuest Ebook Central, http://ebookcentral.proquest.com/lib/bu/detail.action?docID=3137258.
Created from bu on 2017-12-05 18:32:16.

C
op

yr
ig

ht
 ©

 2
00

7.
 C

en
tra

l E
ur

op
ea

n 
U

ni
ve

rs
ity

 P
re

ss
. A

ll 
rig

ht
s 

re
se

rv
ed

.



30 PAST IN THE MAKING 

As the attempts by Irving to refute Evans’ findings in the course of 

cross-examination failed, his reputation as a scholar was badly damaged–

nor was it salvaged by the unwilling and unenthusiastic testimonies of his 

own expert witnesses. 

Interestingly enough, both of the otherwise bitterly opposed sides 

agreed on one thing: that the trial was not about history, but about the way 

Irving was interpreting it. Irving stated that “this trial is not really about 

what happened in the Holocaust.” The defense attorney proclaimed that 

“this is obviously an important case, but that is not however because it is 

primarily concerned with whether or not the Holocaust took place or the 

degree of Hitler’s responsibility for it.” The judge also maintained that 

“this trial is not concerned with making findings of historical facts.” He 

reemphasized this position in the opening of the judgment: “it is not for 

me to form, still less to express, a judgment about what happened. That is 

a task for historians.”
42

 However, as in the Lewis case, the judgment con-

tained a strongly historicized verdict, worth quoting at some length, for it 

undoubtedly captures the moment in which a revisionist was transformed 

into a “revisionist” and the border of academic discourse was deemed to 

have been crossed: 

 

I have found that most of the Defendants’ historiographical criticisms of Irving set out 

in section V of this judgement are justified. In the vast majority of those instances the 

effect of what Irving has written has been to portray Hitler in a favourable light and to 

divert blame from him onto others … Mistakes and misconceptions such as these ap-

pear to me by their nature unlikely to have been innocent. They are more consistent 

with a willingness on Irving’s part knowingly to misrepresent or manipulate or put a 

“spin” on the evidence so as to make it conform with his own preconceptions. In my 

judgment the nature of these misstatements and misjudgments by Irving is a further 

pointer towards the conclusion that he has deliberately skewed the evidence to bring it 

into line with his political beliefs … The double standards which Irving adopts to some 

of the documents and to some of the witnesses appears to me to be further evidence 

that Irving is seeking to manipulate the evidence rather than approaching it as a dispas-

sionate, if sometimes mistaken, historian … In my view the Defendants have estab-

lished that Irving has a political agenda. It is one which, it is legitimate to infer, dis-

poses him, where he deems it necessary, to manipulate the historical record in order to 

make it conform with his political beliefs … Irving has for his own ideological reasons 

persistently and deliberately misrepresented and manipulated historical evidence; that 

for the same reasons he has portrayed Hitler in an unwarrantedly favourable light, 

principally in relation to his attitude towards and responsibility for the treatment of the 

Jews; that he is an active Holocaust denier; that he is anti-Semitic and racist and that 

he associates with right-wing extremists who promote neo-Nazism.
 43
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These long quotations are only excerpts from a devastating verdict 

over 300 pages long, which was clearly in favor of the defendants and 

disastrous for Irving’s reputation. In the aftermath of the trial he spent 

some time recuperating as an academic outcast, desperately trying to re-

trieve some of his credentials, and radicalizing his standpoint in a way 

which eventually brought him to a Vienna prison cell, in which he appar-

ently wrote a book about his clashes with the law entitled Irving’s War.
44

 

Since the end of 2006, Irving has been free, but it seems that his career as 

a scholar has come to an end. 

The Irving–Lipstadt case attracted considerable media attention. Much 

of it focused on the phenomenon of legal limitations on historical interpre-

tations.
45

 Numerous comments showed unease over the courtroom demar-

cation between legitimate and illegitimate revision. David Robson noted 

that “a libel court is somewhere to fight battles, score points and collect 

damages. But for seekers of light, understanding and historical truth, it is 

very often not the place to look.” Neal Ascherson observed that in a trial 

“fragments of history are snatched out of context, dried, treated and used 

as firelighters to scorch an adversary … for establishing what really hap-

pened in history, English libel court is the worst place in the world.” 

Daniel Jonah Goldhagen wrote that “the ruling of a court has no bearing 

on historical fact: the court is a place where legal issues are adjudicated 

according to the particular standards of a given country, not where histori-

cal issues are decided according to the different and well-established stan-

dards of historical scholarship.”
46

 

Richard Evans expressed a different, more optimistic view, enumerat-

ing the reasons why the court seemed an appropriate place to fight this 

methodological battle. He argued that during legal proceedings the par-

ticipants are not subject to constraints of time and space, as is frequently 

the case in academic debates. Further, he claimed that in court, unlike in 

scholarly debate, it is not so easy to evade the debated questions. Finally, he 

pointed out that the rules of evidence in court, at least in civil cases, are not 

so unlike the historical rules of evidence.
47

 This view is however, countered 

by a short remark by Simone Veil, warning that “one cannot impose a his-

torical truth by law.” Can one? The cases summarized above show that one 

can. But should it happen? The question remains open for discussion. It 

would surely be tempting to assess the best ways to combat revisionism, or 

to work out whether trials are the proper way to do so. However, this issue 

is beyond the scope of this paper, for it is likely to remain, in the words of 

Michael Marrus, a “serious question, upon which the people of goodwill 

seriously disagree.”
48

 It is worth mentioning though, that 2007 has started 

Past in the Making : Historical Revisionism in Central Europe After 1989, edited by Michal Kopecek, Central European
         University Press, 2007. ProQuest Ebook Central, http://ebookcentral.proquest.com/lib/bu/detail.action?docID=3137258.
Created from bu on 2017-12-05 18:32:16.

C
op

yr
ig

ht
 ©

 2
00

7.
 C

en
tra

l E
ur

op
ea

n 
U

ni
ve

rs
ity

 P
re

ss
. A

ll 
rig

ht
s 

re
se

rv
ed

.



32 PAST IN THE MAKING 

with precisely such disagreements, following the German initiative for the 

criminalization of the Holocaust denial at the level of the European Union 

and the Resolution of the United Nations General Assembly calling upon 

member states to suppress Holocaust denial. 

 

 

CONCLUSION 

 

As Napoleon once said, “history is the version of the past events that peo-

ple have decided to agree upon.” It would be professional blindness to 

maintain that the people in question are necessarily historians. They might 

easily be jurists or politicians. And they reach agreement in accordance 

with their own disciplinary requirements. The complexities of the cases 

described above demonstrate that the legal delineation between legitimate 

and illegitimate interpretations of the past is a global venture which takes 

very different shapes in particular local contexts. Hence generalized con-

clusions would most likely fail to honor the complexity of the entangle-

ment between history and the law. They would also lack sensitivity to-

wards the circumstances in which particular cases appear and would not 

give substantial information on the influence court activity actually has on 

communities of historians. However, outlining some general trends and 

posing a question or two might provide avenues for more structured dis-

cussion. 

It is fairly obvious that criminal prosecution of Holocaust denial is 

more likely to happen within the realm of continental legal traditions. 

Although one of the most interesting such cases took place in Canada, the 

problems it encountered and the eventual extradition of Zündel to Ger-

many, where he was promptly locked away and now awaits a verdict, 

support this conclusion. Similarly, the legal entanglements of David Ir-

ving, who served as an expert witness in the Zündel case, lost a libel suit, 

his money, and his reputation in Great Britain, but remained a free man 

until his arrest in Austria in November 2005, strongly indicate that leni-

ency towards revisionism is more likely to be found in common law coun-

tries. How is this so? Several possible interpretations might be put forward 

for discussion. It is hard to neglect the fact that the borders of Hitler’s 

Fortress Europe largely corresponded to the borders of continental 

Europe, whereas the classic common law countries, such as Great Britain 

and the United States, remained out of his grasp. Might it be that the coun-

tries which had more immediate experience of Nazi occupation and do-

mestic collaboration have a particular take on the issues of the revision of 
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that part of their past, whereas the more remote position of the non-

continental jurisdictions allows them a more relaxed approach? That ar-

gument, however, could also be historically turned around into the re-

search question: why was the German conquest so successful precisely in 

the realm of continental law? 

Further inspection of the legal context of the cases brings us closer to 

the relevance of the trials for historiography. Why do some of the trials 

roll on in silence, whereas others constitute public events? In this respect, 

the difference between adversarial and inquisitorial legal procedure is 

revealing. In an inquisitorial proceeding, generally typical of continental 

law (with the notable exception of France), the role of the judge in the 

process is immense. The judge is not only the arbiter of the case, but also 

a very active fact-finder, as the underlying philosophy of the inquisitorial 

trial is a common quest for the truth, upon which a certain law is to be 

applied. In contrast, the typical adversarial, common-law based trial pre-

supposes the detachment of the judge, who is primarily supposed to ob-

serve that the rules and procedures are properly observed by the contest-

ing parties. In such cases, the truth is supposed to evolve from frequently 

disparate accounts given by the parties. The consequences of these differ-

ences are important. In an inquisitorial trial considerable segments of the 

case are handled in written form, frequently in camera, whereas the ad-

versarial case is usually characterized by a public demonstration of the 

evidence and has a theatrical aspect to it. Hence cases handled in the in-

quisitorial legal system are not likely to turn the courtroom into a history 

classroom. The adversarial system has that potential, displayed both in 

criminal and civil cases, as demonstrated in the Zündel and Irving cases. 

Juridical activity in the delineation of proper scholarship is an impor-

tant reminder of a simple fact too easily neglected by contemporary epis-

temological debates. Historiography does not operate in isolation from the 

rest of society. It represents a social practice which is entangled, harmo-

nized or contrasted, and finally, accountable to the other powerful factors 

which shape our reality. Wrestling with the problem of the proper inter-

pretation of the past, the courts could not allow themselves abstract de-

tachment. By and large, they had to resort to a strikingly plain criterion. 

What was necessary was to assess the intentions of the accused. If he was 

committing factual mistakes or errors in judgment in good faith, mere 

carelessness would not make him a denier. Bad intentions and deliberately 

deluding the public would. This differentiation between benevolent and 

malevolent writing, which bravely ignores Roland Barthes’ dictum on the 

death of the author, is in fact not as unsophisticated as it may seem. It 
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rests on a minimalist, yet effective epistemological presupposition that in 

a given system one might not necessarily have to know the truth to be able 

to recognize a lie. Such a demarcation line was drawn in distinguishing 

revisionists from “revisionists.” At the same time, this line represents the 

edge of the credible academic position. 
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